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HOLLAND, Justice:



The plaintiff-appellant, King Construction, Inc'K{(ng”), appeals
from the final judgment of the Superior Court dissing King’s statement
of claim for a mechanics’ lien against property egrnby the defendant-
appellee, Plaza Four Realty, LLC (*PFR”). The SwgeCourt granted
PFR’s motion to dismiss because the statementasicl first, failed to
allege that PFR provided prior written consenthi® ¢tontract between King
and PFR’s tenant; second, failed to allege the twvhen the provision of
labor or materials was completed; and third, wkelfprematurely because
King had not yet completed performance of the labormade a final
delivery of materials under the contract.

In this appeal, the appellant argues that the $up€ourt should not
have dismissed its claim because title 25, se@itt2(b) of the Delaware
Codé does not require a statement of claim for a mechatien to allege
that the property owner gave prior written consenthe date of completion
of the work, if the work is not yet completed whbe statement of claim is
filed. The appellant also argues that a stateroérdglaim may be filed
before the work is completed.

We conclude that where construction work is perfxtnon leased

property pursuant to a contract with the tenarg, Brelaware Mechanics’

! Del. Code Ann. tit. 25, § 2712(b).



Lien Statute requires that a statement of clairagaljinter alia, that: the
tenant obtained the property owner’s prior writtemsent; and “the date of
completion of the labor performed or of the lastivdey of materials
furnished.” Failure to allege the property owresdor’'s written consent or
the date of completion, or filing a statement ddiwl before completion,
renders the statement of claim incomplete and regudismissal of the
claim. Accordingly, the final judgment of the Suipe Court must be
affirmed.
Facts

King is a general construction contractor based Baltimore,
Maryland. PFR is a limited liability company tl@atns property in Newark,
Delaware. PFR leased its property at 721 E. Chestill Road in Newark
to Alpha Baptist Church a/k/a Alpha Worship Centac. (“AWC”), with
the lease term commencing on January 1, 2007. Aw&bded to renovate
the building on the property to use as a church.

On December 8, 2006, before the lease term comrdetiee manager
of PFR sent the New Castle County Department ofdLdse a notarized

letter authorizing AWC to obtain a demolition petmir building permit for



its renovation project. On December 20, 2006, AWC entered a construction
contract with King to perform the renovations fduep sum of $1,185,000.

King began furnishing labor and materials for thé/@ renovations
on January 22, 2007. On March 1, 2007, AWC dickéeng to focus its
construction efforts on the more critical partshe project and to stop work
on the less critical portions, because AWC was eepeing financial
difficulties. During the renovations, AWC alsoussl various change orders
directing King to add certain work to and deletdest work from the
contract. The changes reduced the sum of theamiry $156,056.23 to a
revised sum of $1,028,943.77.

King alleges that AWC refused to pay King certamoants it owed
under the contract upon proper requests for paynfeotn King.
Specifically, King claims that the value of thedaland materials it provided
under the contract was $967,992.51 and that theewafl the work remaining
to be performed was $60,951.26. King claims th&@\ has only paid

$671,194.42 and still owes King $367,749.35 undercontract.

2 The parties dispute whether AWC obtained PFR’'®rpriritten consent to the
construction on the property.
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Mechanics’ Lien Claim

On August 31, 2007, King filed a statement of clamthe Superior
Court, seeking a mechanics’ lien for $367,749.3&ireg PFR’s property at
721 E. Chestnut Hill Road. King also sought a geat judgment in the
same amount against AWC. The statement of cladmdt allege that PFR
had given prior written consent to the constructmal did not mention the
December 2006 letter from PFR’s manager to the eeat of Land Use.
The statement of claim did not allege a date orciwhihe performance of
labor was completed or on which the last delivdrynaterials was supplied.
Instead, it stated that King continued to perforabdr and to supply
materials to the property, and that the value ef work remaining to be
completed was $60,951.26. The work remained untzisp at the time
this appeal was filed.

After King filed its statement of claim, King andMC entered into a
payment plan agreement in which AWC agreed to nmetedic payments
to King. King stated in its opening brief in trappeal that it still needs the
mechanics’ lien to secure its position under thgnnt plan agreement.

On May 29, 2008, PFR filed an answer to King’'sestant of claim.
The answer included an affidavit of defense wittopy of the lease between

PFR and AWC. PFR asserted that it had not givar pritten consent “to



the repairs and alterations to the property re@aesy and contracted for by
the Tenant.”
Motion to Dismiss

On June 19, 2008, PFR filed a motion to dismiss sta¢éement of
claim. PFR argued that the statement of claim lshibe dismissed because:
first, King failed to allege that PFR gave priorittean consent to the
construction; second, King filed its statement d&ira prior to the
completion of the work; and third, King failed tege the date on which
the work was completed.

On September 2, 2008, King filed its response iposfion to the
motion to dismiss. King asserted that PFR hadrgweor written consent
to the construction when it sent the letter to Brepartment of Land Use
authorizing AWC to “obtain a demolition and/or laliilg permit and a
change of use permit” for the property. King filadopy of the December
2006 letter as an exhibit to its response.

King also argued that section 2712(b) of the Meafsrien Statuté
does not require that a statement of claim consmnallegation that the
property owner gave prior written consent to cangton contracted for by

the tenant and, therefore, its failure to allegerpwritten consent did not

% SeeDel. Code Ann. tit. 25, § 2712(b).



render the statement of claim defective. In additiKing argued that it
could not include the completion date in the stateinof claim because the
work to be performed under the contract was notptetad. King also

contended that the statement of claim for a meciafien could be filed

prior to the completion of the work, as long awas not filed more than 120
days following the completion of the work, undee thpplicable limitations

period provided in section 2711(b).

Superior Court Judgment
Motion to Dismiss Granted

On September 29, 2008, the Superior Court issuedteen opinion
adopting PFR’s position and dismissing the stateénoénclaim without
prejudice’ King sought an interlocutory appeal to this Cpwhich was
denied>® On February 5, 2009, in accord with its writtepinion, the
Superior Court entered a final judgment dismisghng statement of claim
pursuant to Superior Court Civil Rule 54(b). TisiKing'’s direct appeal.

In the beginning of its opinion granting the motit:n dismiss, the
Superior Court explained that it had consideredvedmg the motion to

dismiss into a motion for summary judgment but thec to do so. Superior

% King Constr., Inc. v. Plaza Four Realty, LL2008 WL 4382798 (Del. Super. Ct. Sept.
29, 2008).

® King Constr., Inc. v. Plaza Four Realty, L2008 WL 5264665 (Del. Supr. Dec. 19,
2008).
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Court Civil Rule 12(b)(6) requires a motion to dismito be treated as a
motion for summary judgment under Superior CourvilCRule 56 if
“matters outside the pleadings are presented tonadexcluded by the
Court.” PFR’s motion to dismiss did not rely on teréals outside the
pleadings.

King's response, however, referred to the Decer2Be6 letter to the
Department of Land Use, which was attached to ¢élspanse as an exhibit.
The Superior Court decided that it would not cohtlee motion to dismiss
to a motion for summary judgment because it did me¢d to consider
King's exhibit (the December 2006 letter) to reactiecision on the alleged
pleading defects. The Superior Court concluded thavould consider
PFR’s motion to dismiss “as styled.”

The Superior Court then reached the merits of #régs’ arguments.
The Superior Court noted at the outset that thehdeics’ Lien Statute must
be strictly construed because mechanics’ liensimaréderogation of the
common law; and explained that the statement omctaust comply with

all applicable statutory requirements. The couatesl that to obtain a

® King Constr., Inc. v. Plaza Four Realty, L2008 WL 4382798, at *2 (Del. Super. Ct.
Sept. 29, 2008).
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mechanics’ lien, “a plaintiff must affirmatively stv that ‘every essential
statutory step in creation of the lien has beelofad.”’

The Superior Court concluded that King’s statenoérdlaim failed to
comply with both the pleading and timing requiremsefor obtaining a
mechanics’ lien. Specifically, the Superior Coulttermined that the
statement of claim failed to plead prior writtennsent of the property
owner, as required by the statute. The court axgdathat, “[a]lthough not
explicitly referenced in the pleading requiremeotss 2712, the statutory
requirement of prior written consent has long beenstrued by Delaware
courts to impose a pleading requirement upon tlspiecial class of
mechanics’ liens][] for labors or supplies contrddia by the tenant™

The Superior Court held that the plaintiff musttbptead and prove
the owner’s prior written consent to obtain a meots lien. Although

King's statement of claim alleges that the congiomccontract was between

King and AWC, it does not allege that PFR gaverpniotten consent. The

" King Constr., Inc. v. Plaza Four Realty, LL@008 WL 4382798, at *2 (quoting
Lakewood Builders, Inc. v. Vitelll987 WL 10533, at *1 (Del. Super. Ct. Apr. 29,
1987)).

81d. at *3 (citing Silverside Home Mart, Inc. v. HalB45 A.2d 427, 429-30 (Del. Super.
Ct. 1975);Lakewood Builders, Inc. v. Vitell987 WL 10533, at *2).
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Superior Court concluded that King's statementlaiinc “therefore must fail
for neglecting to plead the existence of prior teritconsent?

King argued that prior written consent is not orfetlte pleading
requirements listed in section 2712 and need nqilé@ded. The Superior
Court disagreed, stating that King’'s argument “iggsothe relevant case law
and assumes without basis that § 2712 constituresexhaustive and
exclusive catalog of all pleading requirementsrf@chanics’ liens® The
court noted that even if the December 2006 lettanfthe manager of PFR
to the Department of Land Use could constituterpaiatten consent, King
failed to allege consent in the pleadings and omintioned the letter in its
response to PFR’s motion to dismiss. Therefore, ¢burt could not
consider the letter as evidence of prior writtensamt.

The Superior Court also concluded that King’'s stesiet of claim
failed to plead a completion date and, thereforas \iled prematurely
before King finished supplying labor or materialBhe court explained that
a plaintiff who has furnished labor or materialsdein a contract with a
tenant is considered a subcontractor and subjesgdtion 2711(b): which

requires a plaintiff to “file a statement of [itsgdspective claims within 120

iold. (citing Lakewood Builders, Inc. v. Vitelll987 WL 10533, at *2).
Id.
11d. (citing Del. Code Ann. tit. 25, §§ 2702, 2711).
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days from the date [of] completion of the laborfpemed or from the last
delivery of materials furnished® The pleading requirements of section
2712(b)(6) provide that the statement of claim maest forth “[tlhe time
when the doing of the labor or the furnishing o timaterials was
finished.™ The statement of claim must allege a finishingedahe
Superior Court concluded, because that date isedeteddetermine when the
statute of limitations began to rth.

The Superior Court noted that the Delaware legistbahad removed
the requirement in section 2711(a) that contracten® have contracted
directly with the owner of property wait 90 daysteaf completing the
construction work before filing a mechanics’ lienLeft in place, however,
Is the current section 2711(b), which requires tleédims filed by
subcontractors or contractors who contract witbrent be filed within 120
days from the date of completion of the labor penied or from the last
delivery of materials furnished. As the Superior Court explained, “by
removing the 90-day waiting period for contractorsder § 2711(a), the

legislature did not also implicitly intend to elingite the stated requirement

121d. (citing Del. Code Ann. tit. 25, § 2711(b)).

131d. (citing Del. Code Ann. tit. 25, § 2712(b)(6)).

1 1d. (citing Poole v. Oak Lane Manor, Incl18 A.2d 925, 926 (Del. Super. Ct. 1955),
aff'd, 124 A.2d 725 (Del. 1956)).

151d. at *4.

181d. (citing Del. Code Ann. tit. 25, § 2711(b)).
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under 8 2711(b) that completion of labor or matedaliveries precede
filing.” Rather, “[a] straightforward reading ofi¢ statute makes clear that
the provision of labor or materials must be findheefore a § 2711(b)
plaintiff can file a mechanics’ lien action” Moreover, the 120-day time
period required for section 2711(b) must be “calted from the date of
completion of the labor performed or from the ldslivery of materials
furnished.*®

Applying the plain language of section 2711(b), Swperior Court
held that King’s statement of claim was filed prémnaly’® King conceded
in its statement of claim that it was “continuirmgstupply labor and materials
to the project.” Because neither “the completibthe labor performed” nor
“the last delivery of materials” had occurred, S8wgerior Court held that the
120-day filing period under section 2711(b) hadlmegun to run.

The Superior Court concluded that its holding wasststent with the
language of section 2711(b) and with the SuperiourCs decision ing.J.

Deseta HVAC Services v. Condly In Deseta the Superior Court applied

171d. The court explained that the straightforward, ubigmous language in the statute
must be given its intended effedd. (citing State Farm Mut. Auto Ins. Co. v. Mundorf
659 A.2d 215, 220-21 (Del. 1995)).
12 Id. (citing S.B. 130, 140 Gen. Assem. (Del. 1999) (synopsis)).

Id. *4-5.
201d. at *4 (citingE.J. Deseta HVAC Servs. v. Cona2@05 WL 1950799, at *2-3 (Del.
Super. Ct. July 29, 2005)).
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“parallel language in revised § 2711(a) statind theontractor ‘shall file his
statement of claim within 180 days after the cormpfeof such structure™
to bar a claim that was filed before the structwas “complete® The
Superior Court explained that Deseta the court noted that the principle
that the Mechanics’ Lien Statute must be strictonstrued extends to
requiring filing ‘within prescribed times?* Therefore, the Superior Court
concluded, “a claimant must observe not just thdirgndate of the statutory
period, but its starting point as weff”

Consequently, a plaintiff seeking a mechanics’ liamder section
2711(b) must await the completion of labor or timalfdelivery of materials
before filing an action for a mechanics’ lien. Base King's statement of
claim failed to plead a completion date, the Supe@ourt concluded that
King’'s statement of claim was defective and wa®dfilprematurely.
Accordingly, the Superior Court granted PFR’s motitm dismiss and

dismissed King’s statement of claim without preqedi

L1d. (citing E.J. Deseta HVAC Servs. v. Con@905 WL 1950799, at *3).

Z Id. (quotingE.J. Deseta HVAC Servs. v. Cond905 WL 1950799, at *3).
Id.

241d. at *4-5.
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Standard of Review
This Court reviews the Superior Court’s grant ahation to dismiss
de novoto “determine whether the trial judge erred asaiten of law in
formulating or applying legal precepts.” Dismissal is appropriate only if
“it appears with reasonable certainty that, unagrset of facts that could be
proven to support the claims asserted, the plawtiuld not be entitled to

relief.”?®

In reviewing the grant of a motion to dismiss, wew the
statement of claim in the light most favorable b@ thon-moving party,
accepting as true its well-pled allegations andwirg all reasonable
inferences that logically flow from those allegatd’
Construction Contract with Tenant
Statement of Claim for Mechanics’ Lien
Must Allege Prior Written Consent of Owner

In this appeal, King contends that the Superiorr€Ceued when it

dismissed King’s statement of claim for failureaitege that PFR gave prior

written consent to the construction work on theperty. King argues that

no such requirement appears in section 2712(bhefMechanics’ Lien

2 Gantler v. Stephen®65 A.2d 695, 703 (Del. 200%ee Dunlap v. State Farm Fire &
Cas. Co, 878 A.2d 434, 438 (Del. 2005).

26 Gantler v. Stephen®65 A.2d at 703see Dunlap v. State Farm Fire & Cas. ,&Y8
A.2d at 438-39.

" Gantler v. Stephen®65 A.2d at 703see Dunlap v. State Farm Fire & Cas. 878
A.2d at 439.

14



Statute’® Accordingly, King submits that construing thetsta to impose
such a requirement would be unreasonable and uamtad.

A mechanics’ lien proceeding is entirely statutary origin?®
Because such actions are in derogation of the coanawe, Delaware courts
have consistently held that the Mechanics’ Lienti&amust be “strictly
construed and pursuetf” The Mechanics’ Lien Statute appears in title 25,
chapter 27 of the Delaware Cotlelt sets forth the procedure for obtaining
and enforcing a mechanics’ lien.

Title 25, section 2702(a) provides that “any perbaming performed
or furnished labor or material, or both, to an anmaxceeding $25 in or for
the erection, alteration or repair of any structure pursuance of any
contract, express or implied, with the owners afhsatructure or with the
agent of such owner or with any contractor . .ayfobtain a lien upon such
structure and upon the ground upon which the samg bbe situated or
erected.?” To enforce a mechanics’ lien, section 2711(b)vijokes that a

contractor who has made a contract with a tenahtasfed property, rather

28 Del. Code Ann. tit. 25, § 2712(b).

29 Builders’ Choice, Inc. v. Venzpr672 A.2d 1, 2 (Del. 1995) (citingeritano
Brickwork, Inc. v. Kirkwood Indus., In@76 A.2d 267, 268 (Del. 1971)).

301d. (citing Ceritano Brickwork, Inc. v. Kirkwood Indus., In€76 A.2d at 268)Pep’t
of Comty Affairs & Econ. Dev. v. M. Davis & Sons;.l 412 A.2d 939, 942 (Del. 1980)
(citing lannotti v. Kalmbacherl56 A. 366, 368 (Del. Super. Ct. 1931)).

I Del. Code Ann. tit. 25, §§ 2701—2737.

%2 Del. Code Ann. tit. 25, § 2702(a).
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than directly with the owner of the property, mtfde a statement of their
respective claims within 120 days from the datenftbe completion of the
labor performed or from the last delivery of madtsifurnished by them
respectively.?®* Section 2712(b) provides the required elements ao
statement of claim for a mechanics’ If€n.It states that “the statement of
claim shall set forth” the following:

(1) The name of the plaintiff or claimant;

(2) The name of the owner or reputed owner of thecture;

(3) The name of the contractor and whether theraontof the

plaintiff-claimant was made with such owner or agent or with

such contractor;

(4) The amount claimed to be due . . .;

(5) The time when the doing of the labor or thenfshing of the

materials was commenced,

(6) The time when the doing of the labor or thenfshing of the

material or the providing of the construction magragnt services

was finished, except that:
a. With respect to claims on behalf of contractmrgered by
§ 2711(a) of this title, the date of the completiohthe
structure, including a specification of the actewent upon
which the contractor relies for such date, and
b. With respect to claims on behalf of other pesscovered
by § 2711(b) of this title, the date of completiminthe labor
performed or of the last delivery of materials fahed, or
both, as the case may be, or a specification df stleer act
or event upon which such person relies for such.dat

%3 Del. Code Ann. tit. 25, § 2711(b). Subsection @ayverns the time for filing a

statement of claim when the contractor “[h]as mada®ntract directly with the owner or
reputed owner of any structure” and “[h]as furngh®th labor and material in and for
such structure, or has provided construction manage services in connection with the
furnishing of such labor and material.” Del. Calen. tit. 25, 8 2711(a). Subsection (a)
does not apply in this case because King did natract directly with PFR.

3 Del. Code Ann. tit. 25, § 2712(b).
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(7) The location of the structure with such dedwipas may be
sufficient to identify the same;

(8) That the labor was done or the materials wereished or the
construction management services were providecherctedit of
the structure;

(9) The amount of plaintiff's claim (which must e excess of
$25) and that neither this amount nor any parteibfehas been
paid to plaintiff;

(10) The amount which plaintiff claims to be duenhon each
structure.

(11) The time of recording of a first mortgage,aoconveyance in
the nature of a first mortgage, upon such struottimeh is granted
to secure an existing indebtedness or future adgpoovided at
least 50% of the loan proceeds are used for theagatyof labor or
materials, or both, for such structire.

In addition, section 2722 provides for a “speciategory”’ of
mechanics’ liens when the labor is performed orrttagerials are furnished
pursuant to a contract with a tenant, and the piiseeks a lien on the

owner's interest in the property. Section 2722 provides:

Nothing contained in this subchapter shall be coest to
render property liable to liens under this chapgter repairs,
alterations or additions, when such property hasnbatered,
added to or repaired by or at the instance of asgde or tenant

% Del. Code Ann. tit. 25, § 2712(dee also Snow v. Map Cons2008 WL 116205, at
*4-5 (Del. Super. Ct. Jan. 11, 2008) (stating thathave a valid lien, the plaintiff must
make ‘an affirmative showing thatrery essential statutory stapcreating of the lien has
been followed™ and specifying the eleven requiratseset forth in section 2712(b) that
must be pleaded with particularity to obtain a naubs’ lien) (emphasis in original).

% Del. Code Ann. tit. 25, § 2728ge Silverside Home Mart, Inc. v. H8845 A.2d 427,
429 (Del. Super. Ct. 1975) (stating that “[lJienstannable for labor or materials done at
the insistence of a tenant are a special categdigns”).
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without the prior written consent of the owner as lduly
authorized agent.

Accordingly, in order for a plaintiff to hold thegperty owner responsible
for unpaid alterations, repairs or additions toldesed property, the plaintiff
must have obtained the owner’s prior written cohserthe tenant entering
into the construction contract. “If there is nalswprior consent, the action

will fail.” 38

More than fifty years ago, iBilverside Home Mart, Inc. v. Halthe
Superior Court determined that the statement ofnclaust allege that the
owner gave prior written consent to the constructontract between the
plaintiff and the tenant The Superior Court reasondtiat “[l]iens
obtainable for labor or materials done at the msteof a tenant are a special
category of liens® and explained that sections 2712(b) and 2722 tmist
read together and required the statement of claimallege prior written

consent of the ownét. Therefore, the Superior Court granted the prgpert

" Del. Code Ann. tit. 25, § 2722.

3 Silverside Home Mart, Inc. v. HalB45 A.2d at 429 (citing Del. Code Ann. tit. 25,
§ 2722;McHugh Elec. Co. v. Hessler Realty & Dev. (@9 A.2d 654, 660 (Del. 1957)).
% Silverside Home Mart, Inc. v. HaB45 A.2d at 429.

“01d. The Superior Court based its reasoning on twweipus Superior Court decisions
involving another special category of mechaniashlgoverned by title 25, section 2703.
Id. at 429-30. A lien based on section 2703 arisédyson improvements to land and
requires a prior written contract signed by the ewand containing certain required
terms for a mechanics’ lien to attach to the laBdeDel. Code Ann. tit. 25, § 2703.

“1|d. at 429-430 (citinglones v. Julian188 A.2d 521, 523 (Del. Super. Ct. 1963) (stating
that title 25, section 2703 “is applicable, andceimo ‘contract in writing, signed by the

18



owner’s motion to dismiss the mechanics’ lien actti@cause the statement
of claim did not allege the owner’s prior writtepnsent® Thirty years
later, in Lakewood Builders, Inc. v. Vitellthe Superior Court applied the
same reasoning and held that before a lien fonantés improvements on
leased property will attach, section 2722’s requaat of prior written

consent must be pleaded and proten.

Section 2712 provides eleven requirements that“stetement of
claim shall set forth* Section 2722 clearly states that where the labor
performed or materials are furnished at the reqokste tenant, the prior
written consent of the owner is necessary for thenpff to obtain a
mechanics’ lien on the propefty.We conclude that in order for a statement
of claim to state a cause of action for a mechatims on leased property

improved at the request of the tenant, the stateofesiaim must allege that

owner or owners thereof,” together with the remagnrequired portions of the cited
statutory section, is pleaded it would appear pfaicannot further maintain his action”),
rev'd on other groundsl195 A.2d 388 (Del. 1963)Vhittington v. Segall93 A.2d 534,
537 (Del. Super. Ct. 1963) (stating that “[a]ftestady of the statute, | rule, in such a
case as is here presented, that Sections 2703 i &f Title 25 . . . must be read
together; and that, in my opinion, would require #tatement of claim to allege or refer,
at least to the kind of written contract requirgdTtitle 25 Del. Code § 2703").

*21d. at 430.

3 Lakewood Builders, Inc. v. Vitelll987 WL 10533, at *2 (Del. Super. Ct. Apr. 29,
1987) (citingSilverside Home Matrt, Inc. v. HalB45 A.2d at 430McHugh Elec. Co. v.
Hessler Realty & Dev. Col129 A.2d at 660).

* Del. Code Ann. tit. 25, § 2712(b).

*® Del. Code Ann. tit. 25, § 2722.
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all eleven of the section 2712(b) requiremesusl the section 2722 prior

written consent requirement have been met.

We agree with the well-reasoned opinions of theeSop Court in
Silversideand Lakewood Accordingly, we hold that where the plaintiff
contracts with the tenant for construction on ldapeoperty, the plaintiff
must allege in its statement of claim for a mectsirien that the owner of
the property gave its prior written consent to wak.*° In this case, King

did not allege PFR’s prior written consent in #@tement of claim.

King argues that PFR’s December 2006 letter toDbpartment of
Land Use constituted prior written consent. BubnKfirst raised the issue
of the letter not in its pleading, but in its regpe to PFR’s motion to
dismiss. Matters outside the pleadings may natdnsidered upon a motion
to dismiss under Superior Court Civil Rule 12(b)(6) Accordingly, the
Superior Court correctly granted PFR’s motion tenuss King's statement
of claim for failure to plead prior written consemis required by section

2722.

“¢ Silverside Home Mart, Inc. v. HalB45 A.2d 427, 429-30 (Del. Super. Ct. 1975);
Lakewood Builders, Inc. v. Vitelll987 WL 10533, at *2).

*" Del. Super. Ct. Civ. R. 12(b)(6Reeder v. Wagne2006 WL 3501664, at *2 (Del.
Super. Ct. Dec. 4, 2006) (citirRfeiffer v. Price 2004 WL 3119780, at *2 (D. Del. Dec.
27, 2004)).
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King’s argument that dismissal of its claim is anreasonable
construction of the Mechanics’ Lien Statute is umbvg. Because King did
not raise that argument in the Superior Courtsitdeemed waived and

cannot be considered on app¥al.

Construction Contract with Tenant
Statement of Claim for Mechanics’ Lien
Must Allege Date Work Was Completed
In this appeal, King also contends that the Supé&murt erred when
it dismissed the statement of claim for failureatiege the date upon which

King's work on the project was completed, and femly filed prematurely.

“8 Del. Supr. Ct. R8. Even if King had not waived the argument, @k merit. King
relies onRo Ran Corp. v. DiStefanan which the Superior Court acknowledged the
pleading requirement that prior written consent dlkeged, but decided that the
requirement would lead to an unreasonable or uranggd result if applied to the facts of
that case.Ro Ran Corp. v. DiStefan@987 WL 12431, at *3 (Del. Super. Ct. June 15,
1987). In that case, the defendant was both theepwf the land and president of the
corporation that leased the property. The tenargaration contracted with the plaintiff
to furnish labor and materials to the property. eWlthe tenant corporation failed to pay
the plaintiff, the plaintiff filed a statement ofaam for a mechanics’ lien against the
tenant corporation’s interest in the property. T&intiff did not allege prior written
consent of the owner in its statement of claim. e Tdourt declined to dismiss the
statement of claim, despite the deficiency. Thartc@xplained that “[tjo require a
corporation represented by its President to getiitteen consent of its President before
entering a contract could be an unreasonable ecmtistn considering these special
facts” Id., at *3 (emphasis added). While we express noiopias to whether the
Superior Court had the power to use its discreitiothat mannersee Builders’ Choice,
Inc. v. Venzon672 A.2d 1, 2 (Del. 1995) (stating that “[t]heucbcannot assume to
arrogate to itself the power to make a lien andeine to destroy the provisions of the
statute”) (quotinge.J. Hollingsworth Co. v. Continental-Diamond Filk@o, 175 A. 266,
268 (Del. Super. Ct. 1934)), we note that the sppdeicts present ifro Ranare not
present in this case. PFR is the owner of thegtgmnd AWC is the tenant. The only
relationship between PFR and AWC is landlord anthite They are distinct entities
with separate owners.
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King argues that filing its statement of claim prio the completion of work
under the contract causes no unfairness or pr@uicPFR. King also
asserts that, because it has not yet completed wadler the contract, it
cannot state the date the work was completed. Kigges that the Superior
Court should have overlooked this pleading failnezause the purpose of
stating the completion date is to enable the ctmudetermine whether the
statement of claim was filed within the statuteliofitations. Here, King
claims, there is no statute of limitations issueduse the time to file has not
yet commenced.

King argues that a subcontractor may file a statéroéclaim before
the furnishing of materials or performance of lab®rcompleted. We
disagree. The Mechanics’ Lien Statute providederdht filing-time
requirements for contractors and subcontraétorsA plaintiff who has
performed labor or furnished materials under a rembtwith a tenant is
considered a subcontractor subject to section ®Ji4( Section 2711(b)
provides:

All other persons embraced within this chapter antitled to

avail themselves of the liens herein provided sliddl a

statement of their respective claims within 120sd&pm the
date from thecompletion of the labor performed or from the

9 SeeDel. Code Ann. tit. 25, § 2711.
*Y Del. Code Ann. tit. 25, § 2711(b).
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last delivery of materials furnishday them respectively. For
purposes of this subsection, and without limitatiarstatement
of claim on behalf of such person shall be deermedly if it is
filed within 120 days of either of the following:
(1) The date final payment, including all retainaigedue to
such person; or
(2) The date final payment is made to the contracto
a. Who has contracted directly with the owner puted
owner of any structure for the erection, alteraton
repair of same; and
b. With whom such person has a contract, express or
implied, for the furnishing of labor or materialsy
both, in connection with such erection, alteratan
repair>*

Section 2711 was amended in 1999Before its amendment, section
2711(a) imposed a timing “floor” for mechanics’'rigfiled by contractors.
It required contractors to wait ninety days aftempleting a project before
filing a claim. The 1999 amendments eliminated tihoor for contractors
and enlarged the time for filing a statement ofnelan both subsections (a)
and (b)® Although section 2711(b) never imposed a timitmpif on
mechanics’ liens filed by subcontractors, the swm the bill enacting the
amendment clearly establishes that the General{dgerecognized, both

before and after the 1999 amendments, that se@rdri(b) contains a

°1 Del. Code Ann. tit. 25, § 2711 (emphasis added).

272 Del. Laws ch. 203, sec. 2, § 2711 (1999) (¢edias amended at Del. Code Ann.
tit. 25,§ 2711(2009)).

33 72 Del. Laws ch. 203, sec. 2, § 2711(a), (b) (0466dified as amended at Del. Code
Ann. tit. 25,8 2711(a), (b)).
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required beginning time and ending time for theiqeiwithin which a
subcontractor claimant must file a statement aficla
The synopsis provides:

Corresponding to the time Ilimit changes regarding
mechanics’ lien action[s] filed by general or prig@ntractors,
[the amendment to section 2711(b)] also enlarges 80 to
120 days the time periodithin which a subcontractor or
materialman must file a lien following the compdbeti of the
labor performed or the materials furnished by them.

Finally, [the amendment to section 2711(kmfarifies
when the time periods commence for filing liens by
subcontractors or materialmen. The time period$hwiwhich
a subcontractor or materialman must file a mechahiien are
calculated from the date of completion of the laperformed
or from the last delivery of materials furnished Hbyem,
respectively. Although such dates usually are not difficult to
determine, they may trigger the filing of a lienfdre the time
established by the contract for final payment toe th
subcontractor or materialman or final payment edkneral or
prime contractor with whom the subcontractor oreriatman
has his contract. In such circumstances, [the dment to
section 2711(b)] allows the subcontractor or materan to
defer filing a lien until 120 days after either tkate final
payment is due him or the date when the genergrione
contractor with whim he has a contract is finalajd>*

The language of section 2711(b), as amended, deratess that the
General Assembly intended that the right of subemtdrs to obtain a

mechanics’ lien would not be triggered uratiter the furnishing of materials

54 3.B. 130, 149 Gen. Assem. (Del. 1999) (synopsis).
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or performance of labor is complet&d.This reading is reinforced by the
requirement in section 2712(b)(6) that a statenwntlaim by persons
covered by section 2711(b) must set forth “the ddteompletion of the
labor performed or of the last delivery of matesialrnished, or both, as the
case may be, or a specification of such other metvent upon which such
person relies for such dat&.”

As we stated ifBuilders’ Choice, Inc. v. Venzon

The right to ‘obtain a lien’ is subject to certdnestrictions,

limitations and qualifications.’ . . . These statytrequirements

are positive and substantial in character. ltofg8, therefore,

that if the statement of claim fails to meet thquieements of

the statute, the right to the lien is not impleneelit

In this case, neither “the completion of the laperformed” nor “the
last delivery of materials” had occurred to trigglee start of the 120 day
filing period under section 2711(b). Instead, Kalged in its statement of

claim that it “is continuing to supply labor and texdals to the Project.”

Accordingly, the statement of claim was filed préunely.

*> See E.J. Deseta HVAC Servs., Inc. v. Caori95 WL 1950799, at *3 (Del. Super. Ct.
July 29, 2005) (finding that parallel languagehe tevised section 2711(a), stating that a
contractor “shall file his statement of claim withL80 days after the completion of such
structure,” barred a claim instituted before theigure was “complete” and noting that
the principle that the Mechanics’ Lien Statute mbst strictly construed extends to
required filing ‘within prescribed times”).

* Del. Code Ann. tit. 25, § 2711(b)(6)(b.).

" Choice, Inc. v. Venzoi672 A.2d 1, 2 (Del. 1995) (quotirigJ. Hollingsworth Co. v.
Continental-Diamond Fiber Cpl175 A. 266, 268 (Del. Super. Ct. 1934)).
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The decision of the Supreme Court of New Mexictectiby King, is
distinguishable. InAllsop Lumber Co. v. Continental Casualty Cthe
plaintiff provided materials to the general contoagoursuant to a written
contract® The plaintiff commenced furnishing the materiafsOctober 22,
1959, and finished furnishing the materials on A8y 196C¢° The plaintiff
filed an action for a mechanics’ lien for the urpanaterials on December
21, 1960, alleging that “both projects were congaledbn or about October
31, 1960.%° The law in New Mexico at the time gave all lidaimants
other than the original contractor the same timegddor filing a lien. The
law provided that “every person, save the origio@htractor claiming the
benefit of this article, must within ninety daysteaf completion of any
building, improvement or structure . . . file hlaim.”®*

In Allsop, the trial court granted the plaintiff a mechahigsn. On
appeal, the appellant argued that the plaintiff fiedl its claim for a lien
prematurely on December 21, 1960, because the te@gs were not

actually completed until December 22, 1960, andilApr 1961%* The

Supreme Court of New Mexico concluded that theugtadid not fix the date

*8 Allsop Lumber Co. v. Continental Cas. C885 P.2d 625 (N.M. 1963).
Zz Allsop Lumber Co. v. Continental Cas. C885 P.2d at 630.

Id.
22 Id. (quoting N.M.Stat.1953 § 61-2-6 (1953)).

Id.
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the project was completed as a floor, before wihicte no lien could be

filed:

As we read the requirement that the filing be witB0D days
“after completion,” a claim of lien filed before wpletion
would amount to substantial compliance. We doread the
language as limiting the time both before and aftanpletion,
but merely fixing a date after performance of thaingant's
contract after which filing will not be timely. Tdnold
otherwise would put upon a creditor a most onerous
responsibility of determining the date of completiavhich
might be difficult to ascertain with any degreeceftainty. It
might also delay for prolonged periods the timevhich a lien
could be filed, and then require that it be dorecizely within
the 90-day limitation period. No such meaning wdasnded,
and it would serve no beneficial purpose to makehsa
requiremenf?

The concerns iAllsopare not present in this case. First, the Supreme
Court of New Mexico explained that New Mexico’s rhanics’ lien law
“should be liberally construed and substantial clemge is all that is
required to enjoy its benefit§” In contrast, Delaware courts have
consistently held that the Delaware’s MechanicsrLiStatute must be
“strictly construed and pursueff” Second, the Supreme Court of New

Mexico’s concern stemmed from its recognition thatlaimant that had

3.

*1d.

® Builders’ Choice, Inc. v. Venzpr672 A.2d 1, 2 (Del. 1995) (citingeritano
Brickwork, Inc. v. Kirkwood Indus., In276 A.2d 267, 268 (Del. 1971 pep’t of Cmty.
Affairs & Econ. Dev. v. M. Davis & Sons, Ind12 A.2d 939, 942 (Del. 1980) (citing
lannotti v. Kalmbacherl56 A. 366, 368 (Del. Super. Ct. 1931)).
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completed performance of its contract and was mwolved in the
completion of the building would have the “oneroresponsibility of
determining the date of completion of the buildiadpich might be difficult
to ascertain with any degree of certaint.”

In Delaware, such a claimant does not bear theorespility of
determining the date of completion of the buildingSection 2711(b)
provides that the claimant may file a statemernieof “within 120 days from
the date from the completion of the labor perforrmeffom the last delivery
of materials furnished by them respectivel{. Therefore, had the claimant
in Allsop had the benefit of the Delaware Mechanics’ Lieat@e, it would
not have had to wait for the project to be compglet&he claimant could
have filed its statement of claim as early as 29ly1960, the date it finished
furnishing the materials. Even if section 271 1dlg) require the claimant to
wait until the project was completed, determinihg tlate of completion is
not an “onerous responsibility” under Delaware laBection 2711(a)(2)
provides nine alternative benchmarks that can lee s determine when a

structure is completed.

% Allsop Lumber Co. v. Continental Cas. C885 P.2d at 630.

®"Del. Code Ann. tit. 25, § 2711(b).

%8 Del. Code Ann. tit. 25, § 2711(a)(Zee alsds.B. 130, 148 Gen. Assem. (Del. 1999)
(synopsis) (explaining that the amendment to sec#dll(a)(2) is meant “[tjo clarify
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Moreover, the claimant iAllsop, unlike King, had finished furnishing
materials before filing its statement of claim dratl alleged that date in its
pleading. Here, King seeks to enforce a mechahas’ in part, for work it
did not complete. King alleges in its statementlaim that it completed
$967,992.51 in work and was paid $661,194°4Zhe difference between
these amounts is $306,798.09. Yet, King souglgradn PFR’s property in
the amount of $367,749.35, which is $60,961.26 nioae the cost of work
performed by King and reflects the cost of worktthemains unfinished
under the contract between King and AWC, equal X®33,943.77. As
King concedes in its statement of claim, it “is touaing to supply labor and
materials to the Project.” For these reasa@lisop is distinguishable as a
matter of fact and law.

Finally, King argues that because it has not yetgeted work under
the contract, it cannot plead the date such work @eanpleted. King asserts
that this failure should be overlooked. We carmhmtso. As noted above,
the time to file a statement of claim for a mechaniien has both a starting

date and an ending date. The statement of claiyjnnoibe filed until after

when a structure is deemed completed for purposagggering the time period within
which a mechanics’ lien must be filed” and to dlafwhen the time periods commence
for filing mechanics’ liens,” because the “deteration of when a structure is completed
will often present some difficulty”).

% King was paid an additional $10,000 after theestant of claim was filed.
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the furnishing of materials or the performanceatidr is completed. Before
that date, no cause of action has yet accrued uh@eMechanics’ Lien
Statute. Section 2712(b)(6) requires that thi® satist be set forth in the
statement of claif® Because King's statement of claim fails to plead
finishing date in conformity with Section 2712(b)(@he Superior Court
properly dismissed the statement of claim.
Conclusion
The final judgment of the Superior Court dismigsthe statement of

claim without prejudice is affirmed.

O Del. Code Ann. tit. 25, § 2712(b)(6).
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